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US. Customs Service 


(T.D. 73-301) 


Cotton and manmade fiber textile products—Restriction on entry 


Restriction on entry of cotton and manmade fiber textile products covered by 
certain TSUSA item numbers 


DEPARTMENT OF THE TREASURY, 
OFrrice OF THE COMMISSIONER OF CusToOMs, 
Washington, D.C., October 25, 1973. 
There is published below the directive of October 11, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the entry of 
cotton and manmade fiber textile products covered by certain TSUSA 
item numbers. 
This directive was published in the Federal Register on October 19, 
1973 (388 F.R. 29109) , by the Committee. 
(QUO-2-1) 


R. N. Marra, 
Director, Appraisement 
and Collections Dwision. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


October 11, 1973. 
CoMMISSIONER OF CuSTOMS 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. CoMMISSIONER: 


In accordance with the procedures of Executive Order 11651 of 
March 3, 1972, you are directed, effective as soon as possible and until 
further notice, to permit entry of cotton and man-made fiber textiles, 
which are determined by you to be classified in the T.S.U.S.A. Numbers 
listed below, whether or not shipments of such cotton and man-made 
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fiber textiles are accompanied by a valid visa or signatures as required 
by any bilateral cotton textile agreement or wool and man-made fiber 
textile agreement negotiated by the United States under the provi- 
sions of the Long-Term Arrangement Regarding International Trade 
in Cotton Textiles done at Geneva on February 9, 1962, or under other 
authority. You are further directed, effective as soon as possible and 
until further notice, to permit entry of such cotton and man-made 
fiber textiles without charge to any levels of restraint applicable to 
any such bilateral cotton textile or wool and man-made fiber textile 
agreement: 
386.0400 386.2000 386.4000 389.5000 


386.0840 386.2500 386.5000 731.4000 
386.1000 386.3000 389.4000 


The foregoing T.S.U.S.A. Numbers will be deleted from the detailed 
description of the categories in terms of T.S.U.S.A. numbers which was 
published in the Federal Register on April 29, 1972 (37 F.R. 8802), as 
amended on February 14, 1973 (38 F.R. 4436). 

The actions taken with respect to imports of cotton and man-made 
fiber textiles, and cotton and man-made fiber textile products produced 
or manufactured in the affected countries have been determined by 
the Committee for the Implementation of Textile Agreements to 


involve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs being necessary for the 
implementation of such actions, fall within the foreign affairs excep- 
tion to the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 

Sincerely, 


Sern M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


(T.D. 73-302) 
Customs Delegation Order No. 48 


Order of the Commissioner of Customs delegating and revoking certain authority 
to field officers 


DEPARTMENT OF THE TREASURY, 
OFrFIce OF THE CoMMISSIONER OF Customs, 
Washington, D.C., October 26, 1978. 


By virtue of the authority vested in me by Treasury Department Or- 
der No. 165, Revised (T.D. 53654, 19 F.R. 7241), as amended: 
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(1) I hereby delegate to the following officers and such other 
officers as may be designated by them in writing the authority to 
designate persons as indicated below as Customs officers (ex- 
cepted) without additional compensation, in accordance with 
guidelines issued by Headquarters, U.S. Customs Service: 


a. Regional Commissioners and District Directors of Cus- 
toms may designate persons within their respective jurisdic- 
tions as Customs Inspectors (excepted), Customs Patrol 
Officers (excepted) or Customs Warehouse Officers (ex- 
cepted) and may revoke designations ; 

b. The Directors, Inspection and Control Division and 
Patrol Division, Headquarters, Office of Operations, may 
designate persons as Customs Inspectors (excepted), Customs 
Patrol Officers (excepted) or Customs Warehouse Oflicers 
(excepted) and may revoke designations; 


(2) <Any action heretofore taken by the foregoing officers 
which involved the designation of persons as Customs Officers (ex- 
cepted) without additional compensation is affirmed and ratified. 
Such designations shall remain valid for a period of 6 months from 
the date of this delegation order unless sooner revoked or reissued 
by any of the individuals delegated authority in paragraph one, 


above. 


(3) The authority delegated to Special Agents in Charge by 
Customs Delegation Orders No. 42 (T.D. 71-181, 36 F.R. 13410) 
and 45 (T.D. 73-47, 38 F.R. 4000) is hereby revoked and those dele- 
gation orders are superseded. All designations made under those 
delegation orders shall continue in force for a period of 6 monthis 
from the date of this delegation order unless sooner revoked or re- 
issued by any of the individuals delegated authority in paragraph 
one above. 

(PER-11-CC) 


VerNON D. AcREE, 
Commissioner of Customs. 


{Published in the Federal Register November 5, 1973 (38 FR 30455) ] 





CUSTOMS 
(T.D. 73-803 


Cotton textiles—Restriction on entry 


- 


Restriction on entry of cotton textiles in categories 5 and 6 manufactured or 
produced in Colombia 


DerarTMENT or THE TREASURY, 
Orricr or THE ComMIsstIonER or Custos, 
Washington, D.C., October 29, 1973. 

There is published below the directive of October 19, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the restric- 
tion on entry into the United States of cotton textiles in categories 5 and 
6 manufactured or produced in Colombia. This directive amends but 
does not cancel that Committee’s directive of June 13, 1973 (T.D. 
73-184). 

This directive was published in the Federal Register on October 24, 
1973 (88 F.R. 29522), by the Committee. 

(QUO-2-1) 


R. N. Marra, 
Director, Appraisement 
and Collections Division. 


THE ASSISTANT SECRETARY OF COM MERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
October. 19,1973. 


COMMISSIONER OF CusroMs 
Department of the Treasury 
Washington, D.C. 20229 
Drar Mr. COMMISSIONER: 


This directive amends but does not cancel the directive issued to you 
on June 13,1973 by the Chairman of the Committee for the Implemen- 
tation of Textile Agreements. 

Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to the Bilateral Cotton Textile Agreement of June 25, 1971 
between the Governments of the United States and Colombia, and in 
accordance with the procedures of Executive Order 11651 of March 3, 
1972, you are directed to prohibit, effective July 1, 1973 and for the 
twelve-month period extending through June 30, 1974, entry into the 
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United States for consumption and withdrawal from warehouse for 
consumption of cotton textile products in Categories 5 and 6 produced 
or manufactured in Colombia, in excess of a combined level of restraint 
for the two categories of 2,297,307 square yards,’ This level is in lieu of 
the separate levels of restraint established for Categories 5 and 6 in the 
clirective of June 13, 1973. 

The actions taken with respect to the Government of Colombia and 
with respect to imports of cotton textiles and cotton textile products 
from Colombia have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner of 
Customs, being necessary to the implementation of such actions, fall 
within the foreign affairs exception to the rule-making provisions of 
5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 


Awan PoLansky, 
Acting Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for Resources 
and Trade Assistance 


(T.D. 73-804) 
Bonded Carriers 
Approval and discontinuance of carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMsS, 
Washington, D.C., October 30, 1973. 
Bonds of carriers for the transportation. of bonded merchandise 
have been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 


surety was different, the information is shown in a footnote at end 
of list. 


1 This level has not been adjusted to reflect any entries made on or after July 1, 1973. 
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Name of principal and surety 


| 
} 
| 


Allied Van Lines, Inc., 25th Ave. & Roosevelt Rd., 
Broadview, Il., motor carrier; Safeco Ins. Co. of | 
America 

(PB 8/28/56) D 8/28/73! 

Anchor Motor Freight, Inc., 21111 Chagrin Blvd., 

Cleveland, Ohio, motor carrier; Peerless Ins. Co. 
(PB 8/21/72) D 10/0/73? 

Basse Truck Lines, Inc., P.O.B. 10128, San Antonio, 
Tex., motor carrier; The Aetna Casualty & Surety 
Co. 


(PB 6/16/71) D 9/20/73 8 
| 


! 
| 
| Aug. 


Bates Truck Lines Inc., 802 North Nagle, Houston, 

Tex., motor carrier; Fidelity & Deposit Co. of Md. 
(PB 10/2/70) D 10/27/71 

Big Valley Supply & Enterprises Ltd., 284-700 6th 
Ave., SW., Calgary, Alberta, Canada, motor carrier; 
Insurance Co. of North America 

Eastern Freight Ways, Inc., Eastern & Moonachie 
Avenues, Carlstadt, N.J., motor carrier; Bankers & 
Shippers Ins. Co. of N.Y. 

(PB 4/17/72) D 9/15/73 4 

Exley Express, Inc., 2610 SE. 8th Ave., Portland, 

Oreg., motor carrier; Insurance Co. of North America| 
(PB 12/13,71) D 9/18/73 * 

Fuller Transportation, Inc., 1200 Shull St., W. Colum- 
bia, 8.C., motor carrier; Insurance Co. of North 
America 

(PB 7/27/70) D 9/28/73 * 

Haefele Transportation Co., Inc., 4325 Bath St., | 
Philadelphia, Pa., motor carrier; Fidelity & Deposit 
Co. of Md. 

Millard M. Holden, P.O.B. 562, Pharr, Tex., motor 
carrier; Westchester Fire Ins. Co. 

M & M Transportation Co., 186 Alewife Brook Park- 
way, Cambridge, Mass., motor carrier; The Travel- 
ers Indemnity Co. 

(PB 10/18/70) D 9/6/78? 

Mercury Motor Freight Lines, Inc., 954 Hersey St., | 
St. Paul, Minn. motor carrier; Fidelity & Deposit 
Co. of Md. 

D 10/9/78 | 

Mercury Motor Freight Lines, Inc., 710 N. Joachim St., 
Mobile, Ala., motor carrier; Insurance Co. of North | 
America 

(PB 8/23/54) D 10/16/73 * 

Roadway Express, Inc., 1077 Gorge Blvd., Akron, | 
Ohio, motor carrier; Royal Globe Ins. Co. 

Roadway Express, Inc., 147 Park St., Arkon, Ohio, | 
motor carrier; Seaboard Surety Co. 

D 10/16/78 | 

Roadway Express, Inc. of Miss., 1077 Gorge Blvd., | 
Akron, Ohio, motor carrier; The Buckeye Union 
Ins. Co. 

D 10/10/73 

Schreiber Express, Inc., 1111 E. Madison, Tampa, 
Fla., motor carrier; The American Ins. Co. 

Shulman Air Freight, Inc., 20 Olney Ave., Cherry 
Hill, N.J., motor carrier; St. Paul Fire & Marine 
Ins. Co. 

(PB 7/1/71) D 7/1/73 


Footnotes at end of table. 


Oct. 


July 





Aug. 


Sept. 


Sept. 


| Sept. 


Sept. 


Date of 
bond 


28, 197 


21,1973 


20, 1973 


2, 1971 


12, 1973 


15, 1973 


17, 1973 


27,1973 


8, 1973 


. 51973 


. 6,1973 


. 22,1957 


ot. 13,1973 


. 24,1978 


5, 1955 


15, 1971 


Date of 
approval 


| 
Filed with district 


| 
| 





Aug. 


Oct. 9.1973 


17, 1973 


- 27,1971 


9, 1973 


« 15, 1978 


« 19,1973 


. 28, 1978 


5, 1973 


. 5,1973 


. 6,1973 


Sept. 17, 1957 


ot. 16, 1973 


- 10,1973 


3, 1955 


- 24,1971 


Sept. 13, 1973 


Sept. 7, 1973 


i 
28, 1073 Laredo, Tex.; 


| 





director/area 
director; amount 


$25,000 


Detroit, Mich.; 
$50,000 


Laredo, Tex.; 
$25,000 


Houston, Tex.; 
25,000 


Great Falis, 
Mont.; $25,000 


New York Sea- 
Port; $50,000 


Portland, Oreg.: 
$25,000 


Charleston, §.C.; 
25,000 


Philadelphia, Pa.; 
25,000 


Laredo, Tex.; 
$25,000 

Boston, Mass.; 
$50,000 


Minneapolis, 
Minn.; 
$30,000 


Mobile, Ala.; 
$50,000 


Cleveland, Ohio; 
$200,000 

Cleveland, Ohio; 
$100,000 


Cleveland, Ohio; 
$25.000 


Tampa, Fla.; 
$25,000 

Philadelphia, Pa.; 
$50,000 
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Date of Date of Filed with district 
Name of principal and surety bond approval director/area 
| director; amount 


| 
ee ee ee er een — 


| | 
U.S. Van Lines, Inc., 1269 Barclay Circle, SE., } May 31,1973 | Sept. 7,1973 | New Orleans, La. 
Marietta, Ga., motor carrier; Insurance Co. of North | | 25,000 
Americe. 
(PB 4/29/69) D 9/7/73 * 
Virginia Air Cargo Co., Inc., Rt. #608, Charlottesville, Aug. 8, 1973 | Sept. 14, 1973 | Norfolk, Va.; 
Va., motor carrier; The Travelers Indemnity Co. $25,000 
| | 


! Surety is United Pacific Ins. Co, 

2 Surety is American Casualty Co. 

5 Surety is The Home Indemnity Co. 

‘ Surety is American Casualty Co. of Reading, Pa. 
§ Surety is Mid-Century Ins. Co. 

* Surety is The Travelers Indemnity Co. 

? Surety is American Fidelity Co. 

5 Surety is Seaboard Surety Co. 

‘Surety is American Employers’ Ins. Co. 


(BON-3-03) 
Leonarp Lenman, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 73-805) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 

DeEparTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 29, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buying 
rates in U.S. doilars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart C, 
Customs Regulations (19 CFR, Part 159, Subpart C). 

Hong Kong dollar: Official Free 
October 1, 1973 $0. 1950 $0. 196078* 
October 2, 1973 . 196270* 
October 3, 1973 . 196319* 
October 4, 1973 No rate 
October 5, 1973 . 196463* 


*Certified as nominal 


524—051—7 32 
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Tran rial: 
QGetober 16; 19T8 Jockin ns he $0. 0150 
Oobaber 26, 10GB nc nctcaccinnpaticageate . 0150 
October 17, 1973 . 0148 
October 18, 197: . 0148 
Oobebes Th rte nckcndckenntsaoidenwn . 0148 


Philippine peso: 
October 16 (1G accuses nccnictcsiecs $0. 1480 
October 16, 1973 . 1480 
October 17, 1973 - 1485 
Getter 38, 80 e iindincccncuadinaae . 1480 
Catone 10, 116 sn kdnicmccicnnncntingings . 1480 


Singapore dollar: 
Cebeber 06, TOR iin bh cccndpceedanese $0. 4270 
Ootdber 16, THR sikccitincttncneeactnen . 4300 
CUES 26, St en ndckidedenmapedunebtenkon . 4300 
SE FA, DPD neicncicitnihas piidnonlibietamindiag . 4300 
October 19, 1973 . 4310 


Thailand baht (tical) : 
For the period October 15 through October 19, 1973, rate of 
$0.0495. 
(LIQ-3-0 :A:E) 


James D. CoLeMAN, 
For R. N. Marra, 
Director, Appraisement 
and Collections Division. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1107) 


D. C. Anprews IntTernationat, Inc. v. Toe Untrep Srares 
No. 5520 (— F. 2d —) 


1. REAPPRAISEMENTS DiIsMISsED 


Order denying a motion for vacation of a previous order dismiss- 
ing the instant five actions for lack of prosecution, for a rehearing as 
to the dismissal, and for permission to file a Motion to Consolidate 
the appeals in the instant actions with a different reappraisement 
appeal is affirmed. 


United States Court of Customs and Patent Appeals, October 25, 1973 
PI ’ ) 


Appeal from United States Customs Court, Reappraisement Nos. R67/18607, ete. 
[Affirmed.] 


Allerton deC. Tompkins, attorney of record, for appellant. 
Irving Jaffe, Acting Assistant Attorney General, Andrew P. Vance, Chief, Cus- 
toms Section, David B. Greenfield for the United States. 


[Oral argument October 1, 1973 by Mr. Tompkins and Mr. Greenfield] 
Before MarkKEy, Chief Judge, RicuH, BALDWIN, LANE & MILLER, Associate Judges. 


Per Curtam. 

This appeal is from the order and judgment of the United States 
Customs Court, D. C. Andrews International, Inc. v. United States, 

teappraisement Nos. R67/18607, etc., entered July 21, 1972, denying 
appellant’s motion for vacation of an order entered May 26, 1972, dis- 
missing the instant five actions for lack of prosecution, for a rehearing 
as to the dismissal, and for permission to file a Motion to Consolidate 
the appeals in the instant actions with a different reappraisement 
appeal. 

We have considered the order and the effect of the order upon appel- 
lant, and agree with the Customs Court that the dismissal of the 
actions for lack of prosecution was properly granted. 

The order of the Customs Court is affirmed. 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Nils A. Boe 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Edward D. Re 


Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Protest Decisions 


(C.D. 4475) 
Unitrep Cutna & Grass Co. v. Untrep Sra‘res 


Ceramic products 
(decorated porcelain cups and saucers) 


Court No. 70/55738 
Port of New Orleans 


[Judgment for plaintiff. ] 
10 








CUSTOMS COURT 
(Decided October 17, 1973) 


Stein & Shostak (Marjorie M. Shostak of counsel) for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Andrew P. Vance, trial attor- 
ney ), for the defendant. 


Ricuarpson, Judge: The merchandise at bar, consisting of cups 
and saucers, was classified in liquidation under TSUS item 533.73 as 
articles chiefly used for preparing, serving, or storing food or beverages 
or food or beverage ingredients at the duty rate of 40 per centwm ad 
valorem and 9 cents per dozen pieces. It is claimed by the plaintiff- 
importer that the merchandise should be classified under TSUS item 
534.94 as ornamental articles of nonbone chinaware or subporcelain at 
the duty rate of 40 per centum ad valorem. 

In its complaint plaintiff alleges, among other things, that the 
subject merchandise consists of decorated porcelain cups and saucers 
not containing 25% or more of calcined bone, which are similar in 
all material respects to the merchandise the subject of United States v. 
The Baltimore & Ohio R.R. Co. a/e United China & Glass Company, 
47 CCPA 1, C.A.D. 719 (1959), W. Kay Company, Ine. v. United 
States, 53 Cust. Ct. 180, C.D. 2484 (1964), or New York Merchandise 
Co., Inc. v. United States, 60 Cust. Ct. 585, C.D. 3463 (1968), and 
requests that judgment issue directing the district director to reliqui- 
date the involved entry under item 534.94 in accordance with its claim. 
In its answer the defendant admits all of the allegations of the com- 
plaint, and requests that judgment issue directing reliquidation of 
the involved entry in accordance with plaintiff’s claim herein. 

In the cases cited in the complaint the merchandise consisted of 
various types of decorated china or porcelain cups and saucers which, 
under counterpart provisions of the predecessor Tariff Act, had been 
classified as “tableware” by the collector. In all of these cases classifi- 
cation was overruled by the courts which held that the cups and 
saucers were chiefly used for decorative or other nonutilitarian pur- 
poses at the time of their importation. In the instant case the defendant 
admits that the involved cups and saucers are not “tableware” but are 
chiefly used for decorative or other nonutilitarian purposes. Conse- 
quently, since the pleadings fail to raise any triable issue in the case, 
the necessity for further proceedings in this action is obviated. 

Plaintiff’s claim for classification of the subject merchandise under 
item 534.94 is sustained. Judgment will be entered accordingly. 
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(C.D. 4476) 


Suannon Luminous Matertat Company 
Frankx P. Dow Company, INc. 


v. Untrep STATES 


Chemicals 


Certain merchandise consisting of “Fluorescent Brilliant Yellow 
R”, a dye, exported from England, was ap praised on the statutory 
basis of American selling price, as defined in section 402(e) of the 
Tariff Act of 1930, as amended, at $18.70 per pound, less 1 percent, 
net packed. Plaintiffs claimed the proper American selling price was 
$13.52 per pound, less 1 percent, net packed. Hetp: the presumption 
of correctness attaching to the appraiser’s determination of value 
has not been overcome; the American selling price for the merchan- 
dise in question is properly represented by the appraised values. 

American SeLiine Price—Exporration Date 


The crucial date for the determination of the American selling price 
is that of exportation. The exact date of exportation is not required ; 
rather, sales prior to exportation are competent evidence to establish 
the value of the merchandise under section 402. See United States v. 
Robert Reiner, Inc., 35 CCPA 50, 55, C.A.D. 370 (1947). 

Although the plaintiff-importer had purchased similar merchandise 
at the lower price just prior to the time of exportation, the record 
showed many sales thereafter and during the period of exportation 
at the higher price. The domestic source from which the importer 
purchased the merchandise continued to produce, market and sell 
the merchandise during and after the exportation dates at bar, and 
at an increased price which became effective after the purchases by 
the importer. See Kutroff. Pickhardt & Co., (Inc.) v. United States, 
14 Ct. Cust. Appls. 176, T.D. 41698 (1926). 


Court Nos. R70/5047, ete. 
Port of Los Angeles — Long Beach 
{Judgment for defendant. ] 
(Decided October 17, 1973 
Glad & Tuttle (Edward N. Glad of counsel) for the plaintiffs. 


Irving Jaffe, Acting Assistant Attorney General (Herbert P. Larsen and 
David A, Ast, trial attorneys), for the defendant. 


Re, Judge: The legal question presented in this case pertains to 
the proper dutiable value of a fluorescent dye. It was manufactured by 
L.. B. Holliday Co., Ltd. of England, and is described on the invoice 
as “Fluorescent Brilliant Yellow R”. 
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The merchandise was exported from England during the period be- 
tween February 14, 1969 and July 29, 1969, and was appraised on the 
basis of the American selling price at $18.70 per pound, less 1 percent, 
net packed, 

The parties agree that the American selling price, as defined in sec- 
tion 402(e), Tariff Act of 1930, as amended by the Customs Simplifica- 
tion Act of 1956,? is the proper basis of appraisement, and that the 
merchandise is not on the Final List, T.D. 54521. Plaintiffs, however, 
contend the proper American selling price should be $13.52, less 1 per- 
cent, net packed. 

The record discloses that the merchandise is a benzenoid derivative 
which serves as an ingredient in a fluorescent oil. It is used for the non- 
destructive testing of metal parts such as jet engine turbine blades 
or aircraft structural parts. The parts are immersed in the oil, a surface 
penetrant, which enters any cracks, microscopic or otherwise, which are 
present on the parts’ surface. The oil is subsequently removed by wash- 
ing or by an appropriate solvent, leaving entrapments of the fluores- 
cent oil in any surface cracks. The parts are then inspected under black 
light, and the presence of the entrapments of fluorescent oil are detected 
by their fluorescence. 

As of January 1969 the only domestic source of this particular dye 
was General Aniline and Film Company, also known as General Dye 
(hereinafter referred to as GAF). Prior to January 1969, there were 
two other sources, but they discontinued production. On January 6th 
and January 20th of 1969, GAF delivered two shipments of the mer- 
chandise to plaintiff, Shannon Luminous Material Company, herein- 
after referred to as Shannon, at $13.51 per pound, plus 1 cent extra for 
delivery west of Denver, less 1 percent for cash. When GAF increased 
its price to $18.70, Shannon discontinued its purchases from GAF and 
began purchasing the dye from the Holliday company. Recently, 
Shannon entered into a contract with the Morton Chemical Company, 
a division of Morton Salt, a domestic firm which has started production 
of the dye. GAF, Holliday and Morton sell the dye under different des- 


1The six dates of exportation were as follows: February 14, 1969; March 5, 1969; 
April 29, 1969; June 9, 1969; July 4, 1969; and July 29, 1969, and the six appraisement 
appeals were consolidated for trial. 

2 Section 402(e) provides in pertinent part as follows: 

“For the purpose of this section the American selling price of any article produced in 
the United States shall be the price, including the cost of all containers and coverings of 
whatever nature and all other expenses incidental to placing the article in condition packed 
ready for delivery, at which such article is freely sold or in the absence of sales, offered 
for sale for domestic consumption in the principal market of the United States, in the 
ordinary course of trade and in the usual wholesale quantities, or the price that the 
manufacturer, producer, or owner would have received or was willing to receive for such 
article when sold for domestic consumption in the ordinary course of trade and in the 
usual wholesale quantities at the time of exportation of the imported article.” 
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ignations, and no reference will be made to the technical names given to 
the merchandise. 

Tn addition to a number of exhibits, each party called one witness a 
the trial. Plaintiffs’ witness was Mr. James Reid Alburger, a registered 
electrical engineer and chemical manufacturer. At the time of the trial, 
Mr. Alburger was president of Shannon Glow Incorporated and sole 
owner of Shannon Luminous Material Company, one of its divisions. 
Mr. Alburger directed the entire operation of both firms and supervised 
the purchasing agent. He was familiar with the imported merchandise 
invoiced as “Fluorescent Brilliant R” with a color index number of 
“Solvent Yellow 43°. Mr. Alburger testified that Shannon was the 
major purchaser of this dye from GAF. After GAF increased its 
price to $18.70, Shannon turned to the Holliday company. 

Mr. Alburger testified that he ceased purchasing from GAF and 
began purchasing from Holliday because late in January 1969, a 
Mr. McCord, alleged to be the western regional manager of GAF, 
related to him that GAF would no longer be able to supply fluorol. 
i.e., the merchandise at bar. Mr. Alburger testified that Mr. McCord 
stated that GAF was going to discontinue production of the dye, and 
that the small amount remaining would be sold at $18.70 per pound. 
Mr. Alburger asserted that this conversation was the catalyst that 
precipitated Shannon's search for a new supplier. Apart from the 
alleged conversation with Mr. McCord, Mr. Alburger admitted that 
he did not know whether GAF had, in fact, discontinued production 
of the dye. Indeed, he testified that at the time of exportation of the 
merchandise at bar, he knew GAF had the merchandise available for 
sale and delivery, at the price of $18.70 per pound. 

Mr. Edward F. Greening, who testified for the defendant, was 
product manager for pigments at GAF and supervised the company’s 
marketing efforts on pigments. His duties included compiling sales 
forecasts, assisting the sales force to develop new business, coordinating 
research and development efforts, and coordinating production activi- 
ties with marketing. 

The witness testified that during the period of exportation, the 
fluorescent dye in question was sold by GAF at $18.70 per pound, due 
to price increases that went into effect on February 1, 1969. Mr. Green- 
ing stated that the Bureau of Customs was notified of this price in- 
crease by letter, a copy of which was placed in evidence. Also, all 
branch offices were notified of the increase by teletype. It was GAF’s 
company policy to notify customers of changes in prices by a form 
letter. Moreover, during the pertinent period of exportation, sales and 
deliveries of these products took place, and, as of the date of *rial, 
GAF has not stopped selling or offering these products for sale. 
Mr. Greening testified that there were approximately 19 sales during 
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March 1969, and 45 to 50 shipments during the period of exportation. 
To document the statement that GAF continues to produce and mar- 
ket these dyes, the current GAF Pigment and Solvent Dyes, Price List, 
was introduced into evidence. This booklet, on page 4, lists azosol and 
fluorol, the merchandise under consideration. 

Simply stated, the question presented is whether plaintiffs have 
proven that the district director erred in appraising the imported 
merchandise. 

It is fundamental in customs reappraisement cases that, not only 
must the plaintiff prove that the district director erred in appraising 
the importations, but it must also prove the correct appraisement. 
A. Zerkowitz & Co., Inc. v. United States, 58 CCPA 60, C.A.D. 1005, 
435 F.2d 576 (1970); Hudson Shipping Co., Inc. v. United States, 
43 CCPA 19, C.A.D. 604 (1955) ; Mary G. Ricks et al. v. United States, 
29 Cust. Ct. 517, R.D. 8187 (1952). 

In order to sustain their position plaintiffs must show that GAF did 
not freely sell or offer to sell these products after the sales of January 6, 
1969 and January 20, 1969 at a price other than the appraised value. 
This position, however, is untenable in view of the undisputed facts 
that GAF continued to offer for sale and sold various quantities of 
fluorescent dye after January 20, 1969 and through July 29, 1969 at 
$18.70 per pound. It is therefore clear that plaintiffs have failed to 


bear their burden of proof. The following statements in Augusta 
Chemical Co. v. United States, 40 Cust. Ct. 845, 851, R.D. 9165 (1958), 
are applicable here: 


ek & & 


the importer does not deny, but rather asserts, the exist- 
ence of an American selling price but, as in the Hudson Shipping 

ease [43 CCPA 19, C.A.D. "604 (1955) ], the plaintiff herein made 
no effort to offer in evidence any of the books of the major pro- 
ducers, or to call in representatives of the American companies 
who undoubtedly were familiar with the American selling price. 
Further, as in the cited case, the plaintiff here chose to rely upon 
‘letters and heresay [sic] statements,’ which fall far short of dis- 
charging the burden resting upon the importer. * * *” 


The crucial date for the determination of the American selling price 
is that of exportation. The evidence shows that the dates of exportation 
fall in the period between February 14, 1969 and July 29, 1969. The 
Court of Customs and Patent Appeals has construed the phrase “at the 
time of exportation” in section 402(e) broadly, so as not to require 
proof as to sales or offers on the particular date of exportation. As it 
stated in United States v. Robert Reiner, Inc., 35 CCPA 50, 55, C.A.D. 
370 (1947) : 

“* * * it has now become the settled rule that in construing the 
term ‘at the time of exportation, it should not be held that the exact 
date is required but only that, prior to the exportation of the mer- 


524—-051—73——_3 
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chandise be ing valu d. the ve had be en at le ast one offe e of sale of 
imported prototype merchandise under conditions which would 
truly reflect the United States value of the merchandise under 
appraisal.” (Emphasis added.) 

It is not questioned that the value of the merchandise may be shown 
by sales or offers made prior to the date of exportation. 

Plaintiffs, therefore, attempt to base their claim on two sales, Janu- 
ary 6th and 20th, 1969, at the price of $13.51. They ignore, however, the 
fact that there was a supervening price increase implemented by GAF 
effective February 1, 1969, as well as sales and offers at the increased 
price of $18.70 during the period of exportation. Hence, the plaintiffs’ 
claimed price, based upon the January 6th and January 20th invoices, 
does not accurately reflect the American selling price of the merchan- 
dise as of February 14, 1969, the first date of exportation. The court, 
therefore, must find that plaintiffs have not proven that the lower price 
was the American selling price at the time of exportation. 

In addition to their attack on defendant’s exhibits and evidence, 
plaintiffs, in their brief, quote extensively from the case of Kuttroff, 
Pickhardt & Co. (Inc). v. United States, 14 Ct. Cust. Appls. 176, T.D. 
41698 (1926). Surely no one, including the defendant, questions the ra- 
tionale of the Auttroff case that “[t]o establish the price which the 
producer would have received or was willing to receive it must at least 
appear that he had something to sell at that price, and also that he had 
or could produce enough to sell * * *.” 14 Ct. Cust. Appls. at 185. 

In the case at bar the evidence leaves no doubt that GAF “had some- 
thing to sell at that price”, and that it “could produce enough to sell”. 
Plaintiffs cannot properly rely on the uttroff case because clearly this 
is not a case whereby “the mere declaration of a possible producer that 
he was willing to sell at a named price would enable him to compel 
an appraisal at a value which did not then exist and might never ob- 
tain.” Jbid. 


In the Auttroff case the appellate court stated : 


“To freely offer an article for sale within the contemplation of 
subdivision (f) it should, at least, appear that some reasonable 
quantity of the offered article was ready or could be produced for 
reasonably prompt delivery. The existence of the article should be 
so advertised, mentioned, made known, or called to the attention of 
potential customers that they might or could learn that it was pos- 
sible to procure the same. Sandoz Chemical Works v. United 
States, 13 Ct. Cust. Appls. 466, T.D. 41365; Kuttroff, Pickhardt & 
Co. v. United States, 12 Ct. Cust. Appls. 299. It would be natural 
to expect also that customs authorities would be informed of its 
existence.” 14 Ct. Cust. Appls. at 184. 
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In view of plaintiff's great reliance upon the Kuttroff case, it is well 
to note the following grounds upon which it is easily distinguishable 
from the case at bar: 

(1) Here, sales of the merchandise ranged from 45 to 50 transac- 
tions during the period in question; 

(2) The merchandise was not merely the isolated remnants of prior 
stock, but rather was part of a sustained inventory ready for delivery at 
all times; 

(3) A form letter (defendant’s exhibit C) was sent by GAF to 
branch offices to be distributed to individual customers for the mer- 
chandise to notify them of the price increase; and, 

(4) Defendant’s exhibit E is a current price list which includes the 
merchandise. 

Plaintiffs further contend that defendant’s witness had no personal 
knowledge of the pertinent facts, and that the preponderance of the 
credible evidence reveals the American selling price of the merchandise 
herein was $13.52 per pound less 1 percent, net packed. 

In his position as the product manager for pigments, Mr. Greening 
is responsible for overseeing the company’s marketing efforts on pig- 
ments, and his duties require a knowledge of G:AF policies and prac- 
tices. Mr. Greening testified that GAF maintains records on the sales 
of its products, and, as product manager for pigments, these records 
are available to him. He testified that, effective February 1, 1969, there 
was a price increase for the merchandise in question. He identified and 
described the all-branch teletype issued from the New York office of 
GAF to all of GAF’s sales branches announcing the price rise. Addi- 
tionally, he identified the letter from GAF’s customs representative in 
New York to the regional commissioner of customs which informed the 
Bureau of Customs of the increase in price of the merchandise, effective 
February 1, 1969, from $13.51 per pound to $18.70 per pound. He 
testified further that the new base price of $18.70 per pound was 
charged on all orders received after February 1, 1969, and that GAF 
has never stopped selling or offering to sell the merchandise in ques- 
tion. 

The attack on Mr. Greening’s credibility is unwarranted, and the 
court does not agree that his testimony is entitled to “Little or no 
credence.” More to the point, however, is the firm belief that the plain- 
tiffs have not established that GAF discontinued the production of 
the merchandise after January 20, 1969 or that the American selling 
price was $13.52 per pound, less 1 percent, net packed, as alleged. 

On the record before it. therefore, the court makes the following 
findings of fact: 
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1. That the merchandise in question is “Fluorescent Brilliant Yellow 
R”, exported from England during the period of February 14, 1969 to 
July 29, 1969. 

2. That the merchandise was appraised on the basis of American 
selling price, as defined in section 402(e), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956, at $18.70 per 
pound, less 1 percent, net packed. 

3. That the plaintiffs have failed to establish that GAF has ceased 
production, sales or offers to sell, like or similar domestically produced 
dyes during February to July 1969. 

4. That plaintiffs have failed to introduce evidence of sales or offers 
to sell, like or similar domestically produced merchandise at the time 
of exportation of the imported merchandise, at a price other than 
$18.70 per pound. 

The court, therefore, concludes as a matter of law: 

1. That American selling price, as that price is defined in section 
402(e), Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956, is the proper basis for appraisement of the merchandise 
here involved. 

2. That the presumption of correctness attaching to the appraiser’s 
determination of value for the merchandise in question has not been 
overcome. 

3. That the American selling price for the merchandise is properly 
represented by the appraised values. 

In view of the foregoing, the appraisement is hereby affirmed. 

Judgment will issue accordingly. 
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Tariff Commission Notices 
Investigations by the United States Tariff Commission 


DeEparTMENT OF THE Treasury, November 1, 1973. 
The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs of- 
ficers and others concerned. 


Vernon D. Acree, 
Commissioner of Customs. 
{TEA-W-207] 


Workers’ PETITION FOR A DETERMINATION UNDER SECTION 301(c) (2) OF THE TRADE 
EXPANSION Act OF 1962 


Amendment of scope of investigation 


On September 10, 1973, the U.S. Tariff Commission published no- 
tice in the Federal Register (38 F.R. 24,689-90) of the institution un- 
der section 301(c) (2) of the Trade Expansion Act of 1962 on behalf of 
the former workers of Criterion Footwear, Inc.; Brooklyn, New York, 
to determine whether, as a result in major part of concessions granted 
under trade agreements, articles like or directly competitive with foot- 
wear for women and misses (of the types provided for in items 700.48, 
700.45, 700.55 and 700.60 of the Tariff Schedules of the United States) 
produced by said firm are being imported into the United States in such, 
increased quantities as to cause, or threaten to cause, the unemployment 
or underemployment of a significant number or proportion of the 
workers of such firm or an appropriate subdivision thereof. 

On October 19, 1973, the Commission amended the scope of this in- 
vestigation, pursuant to its authority under section 403 (a) of the said 
act, to include, in addition, articles like or directly competitive with 
footwear for women and misses (of the types provided for in items 
700.32 and 700.70 of the Tariff Schedules of the United States) pro- 
duced by said firm. 

By order of the Commission: 


KENNETH R. Mason, 


Secretary. 
Issued October 23, 1978. 
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TARIFF COMMISSION NOTICES 


(TEA-W-215] 


Workers’ PETITION FoR A DETERMINATION UNDER SEcTION 301(c)(2) OF THE 
TRADE EXPANSION Act oF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the workers and former workers of 
the Moxees Shoe Corp., Auburn, Maine, a wholly-owned subsidiary of 
Multivisions Corporation, Bellows Falls, Vt., the United States Tariff 
Commission, on October 19, 1973, instituted an investigation under sec- 
tion 301(c) (2) of the Act to determine whether, as a result in major 
part of concessions granted under trade agreements, articles like or di- 
rectly competitive with footwear for women (of the types provided for 
in items 700.20, 700.43, 700.45 and 700.55 of the Tariff Schedules of the 
United States) produced by said firm are being imported into the 
United States in such increased quantities as to cause, or threaten to 
-ause, the unemployment or underemployment of a significant number 
or proportion of the workers of such firm or an appropriate subdivision 
thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Of- 
fice of the Secretary, United States Tariff Commission, 8th and E 
Streets, N.W., Washington, D.C., and at the New York City office of 
the Tariff Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issued October 28, 1973. 


[AA1921-134/135] 


PRIMARY LEAD METAL FROM AUSTRALIA AND CANADA 


Rescheduling of hearings 


Notice is hereby given that the hearings in Investigations Nos. 
AA1921-134/135, scheduled to be held in the Tariff Commission’s 
Hearing Room, Tariff Commission Building, 8th and E Streets, N.W., 
Washington, D.C., beginning at 10:00 a.m. E.S.T., on November 27, 
1973, have been rescheduled for 10:00 a.m. E.S.T. on Tuesday, Decem- 
ber 4, 1973. The hearing with respect to imports from Australia will 
be held first, and immediately thereafter the hearing with respect to 
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imports from Canada will begin. Requests to appear at the public 
hearings should be received by the Secretary of the Tariff Commission, 
in writing, at its offices in Washington, D.C., not later than noon 
Thursday, November 29, 1973. 

The hearings are being held in connection with Commission investi- 
gations under the provisions of section 201(a) of the Antidumping Act, 
1921, as amended, to determine whether an industry in the United 
States is being or is likely to be injured, or is being prevented from 
heing established, by reason of the importation of primary lead metal 
from Australia and from Canada which the Assistant Secretary of the 
Treasury has determined is being, or is likely to be, sold at less than 
fair value. Notice of the investigations was published in the Federal 
Register of October 25, 1973 (38 F.R. 29541). 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issued October 26, 1973. 


[AA1921-136] 


TRON AND SPONGE IRON Powpers (Exctuprne ALLoy PowpeErs) FroM CANADA 
Notice of investigation and hearing 


Tlaving received advice from the Treasury Department on Octo- 
ber 18, 1973, that iron and sponge iron powders (excluding alloy pow- 
ders) from Canada are being, or are likely to be, sold at less than fair 
value, the United States Tariff Commission on October 26, 1973, insti- 
tuted investigation No. AA1921-136 under section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)), to determine 
whether an industry in the United States is being or is likely to be 
injured, or is prevented from being established, by reason of the im- 
portation of such merchandise into the United States. 

Hearing. A public hearing in connection with the investigation 
will be held in the Tariff Commission’s Hearing Room, Tariff Com- 
mission Building, 8th and E Streets, N.W., Washington, D.C. 20436, 
beginning at 10 a.m., E.S.T., on Tuesday, December 11, 1973. All parties 
will be given an opportunity to be present, to produce evidence, and 
to be heard at such hearing. Requests to appear at the public hearing 
should be received by the Secretary of the Tariff Commission, in writ- 
ing, at its office in Washington, D.C., not later than noon, Thursday, 
December 6, 1973. 

3v order of the Commission: 
Kennetu R. Mason, 


Secretary. 
Issued October 29, 1973. 





TARIFF COMMISSION NOTICES 


[AA1921-137 


RAcInG PLates (ALUMINUM HorsésiHoes) From CANADA 
Notice of investigation and hearing 


Iiaving received advice from the Treasury Department on October 
24, 1973, that racing plates (aluminum horseshoes) from Canada are 
being, or are likely to be sold at less than fair value, the United States 
Tariff Commission on October 26, 1973, instituted investigation No. 
AA1921-137 under section 201(a) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(a)), to determine whether an industry in 
the United States is being or is likely to be u.:jured, or is prevented from 
being established, by reason of the importation of such merchandise 
into the United States. 

Hearing. A public hearing in connection with the investigation 
will be held in the Tariff Commission’s Hearing Room, Tariff Com- 
mission Building, 8th and E Streets, N.W., Washington, D.C. begin- 
ning at 10 a.m., E.S.T., on Tuesday, December 18, 1973. All parties will 
be given an opportunity to be present, to produce evidence, and to be 
heard at such hearing. Requests to appear at the public hearing should 
be received by the Secretary of the Tariff Commission, in writing, at 
its office in Washington, D.C., not later than noon, Thursday, December 
15, 1973. 


By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued October 29, 1973. 
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